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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT Rl CHMOND, JANUARY 24, 2000

PETI TI ON OF
STARPONER COVMUNI CATI ONS, LLC CASE NO. PUC990023
For Decl aratory Judgnent
I nterpreting Interconnection
Agreenment with GIE South, Inc.

and
PETI TI ON OF
COX VIRG NI A TELCOM | NC. CASE NO. PUC990046

V.
GIE SOUTH | NCORPORATED
For enforcenment of interconnection
agreenent for reciprocal conpensation

for the termnation of local calls
to I nternet Service Providers

FI NAL ORDER

On February 4, 1999, and March 18, 1999, Starpower
Communi cations, LLC, ("Starpower") and Cox Virginia Tel com
Inc., ("Cox") filed their respective petitions against GIE South
| ncorporated ("GTE"), seeking declaratory relief and enforcenent
of their interconnection agreenents with GIE. Specifically,
St arpower and Cox seek the paynment of reciprocal conpensation
for their transport and termnation of GIE s traffic to Internet

service providers ("ISPs"). Al pleadings have been filed by


http://www.state.va.us/scc/contact.htm#General

the parties as provided in the Comm ssion's Prelimnary O der of
June 22, 1999, and Second Prelimnary Order of August 9, 1999.
In Case No. PUC970069,! Cox, in its petition for enforcement
of its interconnection agreenment with Bell Atlantic-Virginia,
Inc. ("BA-VA"), presented the issue of paynment of reciproca
conpensation for its transport and term nation of BA-VA traffic
to | SPs served by Cox. W found in that case that calls to | SPs
as described in the Cox petition constituted local traffic, and
that both Cox and BA-VA were entitled to reciprocal conpensation
for the termnation of this type of call. W found that calls
to an ISP dialed on a seven-digit basis were local in nature.
Subsequent to that Order, the Federal Conmunications
Comm ssion ("FCC') issued an order in which it held that the
jurisdictional nature of |1SP-bound traffic is determ ned by the
end-to-end transm ssion between an end user and the Internet.?
The FCC further concluded that such |ISP-bound traffic is
jurisdictionally m xed and appears to be substantially

interstate rather than intrastate.?

! pPetition of Cox Virginia Telcom lInc., For enforcenent of interconnection
agreement with Bell Atlantic-Virginia, Inc., Case No. PUC970069, 1997 S.C C
Ann. Rep. 298, Final Oder (Cct. 24, 1997).

21nre Inplementation of the Local Conpetition Provisions in the

Tel econmuni cati ons Act of 1996; Inter-Carrier Conpensation for | SP-Bound
Traffic, Declaratory Ruling and Notice of Proposed Rul emaki ng, CC Dockets 96-
98 and 99-68, FCC 99-38, rel eased Feb. 26, 1999 (hereinafter, "Reciproca
Conmpensation Order"), at § 12.

1d. at T 1.



In its Reciprocal Conpensation Order, the FCC did not
support the extension of its jurisdiction over locally dialed
calls to ISPs with any rules regarding inter-carrier
conpensation for |SP-bound traffic. Nor has the FCC made
nmodi fications to jurisdictional separations systens that
apportion regul ated costs and revenues between intrastate and
interstate jurisdictions.

The FCC did, however, establish a further rulemaking to
consi der prospective inter-carrier conpensation methods for | SP-
bound traffic. As part of this rul emaki ng, the FCC requested
coment on the inplications of various alternative inter-carrier
conpensati on proposals "on the separations reginme, such as the
appropriate treatnent of incunbent [|ocal exchange carrier
("ILEC')] revenues and paynents associated with the delivery of
such traffic."® In the interim the FCC left it to state
conmi ssions to consider what effect, if any, its ruling had on
state decisions regardi ng present reciprocal conpensation
provi sions of interconnection agreenents whether negotiated or
arbitrated.®

This matter is of serious concern to this Conm ssion
because, notwithstanding its interstate classification of |SP-

bound traffic, the FCC continues to require ILECs to account for

“1d. at T 36.

51d. at T 27.



costs and revenues associated with end users' and I SPs' end
of fice connections for |ISP-bound traffic as intrastate for
jurisdictional purposes and to require that such services be
purchased fromintrastate tariffs.®

In its Order, the FCC assures us that it has no intention
of permtting a msmtch of costs and revenues between the
jurisdictions.’” However, the FCC has yet to commit to the
separations reformnecessary to match the jurisdictional costs
and revenues to its "newly" determned interstate jurisdiction
for 1SP-bound traffic.® Mreover, to date the FCC has not acted
inits rulemaking regarding inter-carrier conpensation for | SP-
bound traffic nor adopted separations reform?®

The FCC s stated goal in its Separations Reform NPRM was a

conprehensive review of the Part 36 separations rules to

® The Chief of the Common Carrier Bureau of the FCC has directed Bell Atlantic
and SBC Conmmuni cations to reclassify their |ISP-bound expenses and revenues as
intrastate in their ARMS reporting. See "Common Carrier Bureau |ssues

Letter To Bell Atlantic Regarding Jurisdictional Separations Treatnent of

Reci procal Conpensation For Internet Traffic", ASD 99-40, Released July 30,
1999.

" Separations Reform Order at  36.

8 The time may cone when the State Corporation Conmission will have to
consi der disallow ng, for ratenaking purposes, intrastate costs associ ated
with carrying | SP-bound traffic even though the FCC continues to require
these costs to be apportioned intrastate.

°®1In re Jurisdictional Separations Reformand Referral to the Federal -State
Joint Board, Notice of Proposed Rul emaki ng, 12 FCC Rcd 22120, 22122 (1997)
(hereinafter, "Separations Reform NPRM').




consi der changes in the tel ecommunications industry.!® The
Separations Joint Board is currently review ng various proposals
for separations rule changes. As part of this effort, the State
Menbers of the Separations Joint Board have recently devel oped a
cost study tool to help evaluate cost shift effects of

! To denonstrate the use of this tool

separations rule changes.?
the State Menbers estimated the possible effect of two recent
FCC deci si ons, one of which was the Reciprocal Conpensation
Order. The potential msallocation of costs to the state
jurisdictions appears enornous.

The cost study tool estimted costs that would be all ocated
to the interstate jurisdiction if the FCC had found that
I nternet m nutes should be counted as interstate for separations
purposes. The State Menbers reported that "it appears that the
effect of noving Internet mnutes to the interstate jurisdiction
woul d be a shift in costs of about $2.8 billion annually
nati onwi de (about $1.40 per line per nonth) to the interstate

jurisdiction."?!?

10 " The fundamental basis on which separations are made is the use of
t el econmuni cations plant on each of the [interstate and intrastate]
operations.”" (47 CF.R § 36.1(c)).

1 See "Formal Request from State Members For Notice and Comment on
Separations Sinulation Cost Study Tool", filed October 28, 1999, in the FCC
proceedi ng captioned In the Matter of Jurisdictional Separations Reform and
Referral to the Federal -State Joint Board, CC Docket 80-286. The FCC
requested coments on the cost study analysis tool by Decenber 17, 1999.

12 4.



Based on the FCC s failure to act on either inter-carrier
conpensation or separations reformfor |SP-bound traffic, we
concl ude that the Reciprocal Conpensation Order has created
great regulatory uncertainty. |In the absence of any FCC rul es
on inter-carrier conpensation for |ISP-bound traffic, any
interpretation of the instant agreenents we m ght reach may well
be inconsistent with the FCC s final order in its rul emaking.
Further, our decision on these agreenents m ght also conflict
with the FCC s ultimte resolution of the separations reform
i ssues, which also remain unresol ved.

G ven the possibility of conflicting results being reached
by this Conm ssion and the FCC, we believe the only practical
action is for this Comm ssion to decline jurisdiction and all ow
the parties to present their cases to the FCC. The FCC shoul d
be able to give the parties a decision that will be conpatible
with any future determ nations that it mght issue. Being
unable to determne the FCC s ultimte resolutions of these
i ssues, any decision by us would be conpatible with such rulings
only by coi nci dence.

We further conclude that the FCC s Reci procal Conpensation
Order, to the extent it intends to confer regulatory
jurisdiction, is of dubious validity. The FCC has concl uded

that | SP-bound traffic is "jurisdictionally m xed and appears to



be largely interstate" in nature.®® Nevertheless, the FCC has
suggested that the states should continue to approve and
construe interconnection agreenents that establish conpensation
for transport and term nation of |SP-bound traffic, because
"neither the statute nor our rules prohibit a state comm ssion
fromconcluding in an arbitration that reciprocal conpensation
is appropriate in certain instances not addressed by
Section 251(b)(5), so long as there is no conflict with
governi ng federal |aw "'

The Comm ssion is a constitutional agency that derives al
of its powers and authority fromthe Constitution of Virginia
and properly enacted | egislative neasures. A statenent by the
FCC does not, per se, grant jurisdiction to this Conm ssion.
Thus, even if we could, by chance, respond to the petitions in a
manner not inconsistent with rules the FCC may | ater adopt, our
ruling mght be challenged on jurisdictional grounds by a party
di ssatisfied with the outcone. '

Therefore, upon full consideration of the pleadings, the

Reci procal Conpensation Order, and the applicable statutes and

rules, we find we should take no action on the petitions. W

13 Reci procal Conpensation Order at § 1.
“1d. at T 26.
W will not comrent on the validity of such a challenge, but note that the

invitation of the FCC for us to act in these cases may encourage such a
chal | enge.



Wl dismss these petitions w thout prejudice but encourage the
parties to carry their requests for construction of these
agreenents to the FCC where they can obtain relief that should
be consistent with the rules the FCC may issue in the future.
It is also our hope that referring these parties to the FCC
m ght encourage the FCC to conplete its rul emaking on inter-
carrier conpensation and to address the separations reform
i ssues for |ISP-bound traffic. Accordingly,

| T 1S THEREFORE ORDERED that the petitions in Case
Nos. PUC990023 and PUC990046 are DI SM SSED and, there being
nothing further to cone before the Conm ssion, the papers

transferred to the files for ended causes.



